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EDITORIAL NOTES. 


The elections are over, and it is hoped the country will now 
breathe more freely, and take up business again with renewed zest. 
However, the results elsewhere may have surprised many people, 
we confess to no great surprise as to results in New Jersey. Besides 
putting up as a nominee for Governor the very best available man in 
the whole state, the party so long in power failed to accomplish so 
many things, which the people pretty loudly demanded, that the 
outlook was good for a complete change. The very large commuter 
element in New Jersey and the growing independent vote have it 
in their power to make the state election go one way or the other, 
according to their views upon local questions, and in this case it must 
have been thought that a change in the Governor and Legislature of 
this state would bring their views to come to pass. Of course it is 
problematical what the next Legislature will do. When the party 
which has again come into power was last in the saddle, it proved 
itself obnoxious to the people in many ways, but it is to be hoped 
that the lessons of defeat since the days of the race-track combine 
have taught this party that they must really do something to prove 
that the “reforms” they seek are genuinely sought. We shall have 
to await results before judging whether the change of parties is to 
be beneficial to the state or otherwise. One thing we consider certain, 
that Governor Fort has endeavored to accomplish many good things 
for the state, which the Legislature was not willing to execute. 
He will leave office with, on the whole, an excellent record. Governor- 
elect Wilson will now have the opportunity to see what can be 
done with a Legislature that will contain a working majority of his 
party. For the most part the citizens of this state have not much 
faith in any Legislature carrying out in full the pre-election promises 
of the platform upon which the majority of its members are elected. 
However ardent a Governor may be to have his views concerning 
state matters put upon the statute books, there are always influences 
at work which seem to control the Legislative majority in another 
direction. As to some of the laws which the new Governor will be 
sure to advocate in his opening message, and which we think it has 
come time for the Legislature to pass, we may have something to 
say in the next Journal. 
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The decision by the Supreme Court of this State, the opinion be- 
ing prepared by the Chief Justice, to the effect that the act of March 
20, 1889, (G. S. 1810), in the section regulating the wholesaling of 
liquor, is limited in its scope to sales made within the state, and not 
enforceable as ayainst the provisions of the United States Interstate 
Commerce act, occasioned no surprise. The case was that of the State 
v. Coleman. The defendant was a driver for the Siegel-Cooper Co., 
of New York, who was charged by indictment in Union county with 
violating the excise laws of this state. The defendant, while driving 
through the streets of Plainfield on his delivery wagon, was stopped 
by a citizen, Rainey, who was also a detective, and was given an 
order for a bottle of a certain brand of whiskey, which order was to 
be forwarded, and was forwarded to the New York store. Various 
similar orders had been made and forwarded from time to time along 
the defendant’s delivery route. In due time the whiskey arrived and 
was delivered at the house of the consignee in Plainfield. The defend- 
ant, being arrested, was indicted by the grand jury of Union county, 
and upon trial convicted. The facts in the case were undisputed, and 
at the close of the proofs Coleman’s counsel moved for a verdict of 
acquittal, upon the ground that the facts proved did not bring the case 
within the statute, and upon the further ground that the 
sales upon which the indictment was founded were _ inter- 
state Commerce, and, therefore. were not subject to regulation 
by state law. ‘Tie trial court denied the motion, and in discussing 
this action the Chief Justice says: “The theory upon which the court 
refused the motion to direct a verdict for the defendant seems to have 
been that the reception by him in this state of an order for whiskey 
to be furnishea by the Siegel-Cooper Company from their store 
in New York, and the subsequent delivery of the whiskey in this 
state by the defendant, and the collection of its price upon delivery, 
constituted a violation by him of the provision of the statute regulat- 
ing the sale of intoxicating liquor.” Assuming this to be so, the case 
raised the question whether state legislation, which makes punishable 
a transaction of this kind, is a regulation of Interstate Commerce, 
and, consequently, void, so far as it has this effect. That such legis- 
lative provision is a regulation of Interstate Commerce, says the Chief 
Justice, is settled beyond dispute. The cases in the United States Su- 
preme court, so holding, are too numerous for citation. After citing 
a number of decisions the Chief Justice discussed the contention of 
the state that the sales did not become complete until the delivery of 
the whiskey tu Rainey and the payment by him of the purchase price, 
and that for this reason they were made in New Jersey and conse- 
quently were not within the protection of the commerce clause of the 
Federal Constitution. This same contention was made by the Com- 
monwealth in the case of the Adams Express Company v. Kentucky 
in which, as pointed out by the Chief Justice, it was held that the 
statute as applied to shipments from one state to another, was an 
aitempt to regulate Interstate Commerce and beyond the power of the 
state to lawfully act. After discussing the construction of the Wilson 
bill, passed py Congress in 1890, the Chief Justice continued: “It 
is clear from the cases referred to that an attempt to punish the Siegel- 
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Cooper Company for a violation of the provisions of our statute regu- 
lating the sale of intoxicating liquors would have been futile. It is 
equally clear that the protection afforded by the commerce clause 
of the constitution of the United States extends not only to the ven- 
dor, but also to his agents, who takes the order for the goods and sub- 
sequently delivers them to the customer and receives from him the 
purchase price thereof. Giving our statute, then, the construction put 
upon it by the trial court, we reach the conclusion that so far as it 
attempts to prohibit and punish sales of liquor of the character dis- 
closed by the proofs in this case, it violates the commerce clause 
of the federa: constitution and is null and void. But a construction 
which produces this result ought not be adopted unless it is apparent 
from the wording of the statute that such was the legislative purpose. 
Looking at our act, we find nothing in its language which suggests that 
the lawmaking body, by its enactment, intended to prohibit sales of 
liquor by a vender residing in and doing business in another state to a 
purchaser residing in this state, unless such vender was licensed by the 
proper authorities of this state to make such sales. On the contrary, 
as we read the act, it is limited in its scope to the regulation of sales of 
liquor within the state; in other words, of interstate, and not of In- 
terstate commerce. 





An opinion of great interest to the City of Newark was filed last 
month, prepared by Mr. Justice Minturn for the New Jersey Supreme 


court, reversing the ruling of the State Board of Equalization of Taxes 
in the case of the assessthent made by the City of Newark upon the 
special reserve fund maintained by the Prudential Insurance Com- 
pany on its deferred dividend policies. In this opinion the court ap- 
proved of the assessment of $14,623,279.37 made against the Prudential 
in 1909 and also the assessment of $20,283,574.20 made this year upon 
the same fund, which had largely increased since 1909. The case grew 
out of the action of the Board of Assessment and Revision of Taxes 
of Newark, acting onthe advice of the city counsel,in declaring the 
$14,623,000 of the special fund to be subject to taxation. The opinion of 
the law department on the question and the action of the board fol- 
lowed a hearing given to the legal and fiscal officers of the Prudential. 
The company appealed first to the County Board of Taxation, which 
sustained the city board. An appeal was then taken to the State 
Poard of Equalization, which reversed the city and county boards and 
ruled that tne special fund was not taxable. The next step was to 
the Supreme court. The city’s contention was that no part of the 
special reserve fund is a debt and liability of the company; that it 
should not pe deducted from the property of the company, and that 
the valuation of the personal property, as fixed for the year 1909, was 
correct. The contention of the company’s lawyers was that the special 
reserve fund of $14,000,000, when set apart and apportioned to the 
policies of the special class, as required by the law of 1907, became a 
separate and distinct fund, belonging to these policies as a class, and 
that the company was accountable to the policy-holders as a class. The 
company could obtain no benefit from this fund, it was claimed, but 
the fund was held to be really a trust fund, which, with all its accre- 
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tions, goes to the surviving policy-holders of the class. The Supreme 
court’s ruling as contained in the syllabus of Justice Minturn’s opin- 
ion is that the act of 1907, under which the reserve fund upon deferred 
dividend participating policies was established, did not create a new 
and distinct debt or liability as between life insurance companies and 
the state, so as to entitle such companies to an exemption from taxa- 
tion upon surplus funds of this nature. It is also held that the act of 
1907 was not intended to change the act of 1906 under which life insur- 
ance companies of this state are assessed for taxes, and did not do so. 
Another ruling is that the act of 1907 did not and could not affect 
any change in the relative rights of insurers and insured under exist- 
ing policies. It is further affirmed that the amount of the special fund 
was included in the amounts exempted from taxation under the classi- 
fication of “debts and liabilities, reserves on policies,” as fixed by the 
commissioner of banking and insurance. This means that the court 
held that the placing of the $14,623,279.37 in the debts and liabilities 
as a separate item was double exemption. 





Another opinion of our State Supreme court, filed October 27th, 
and written by Mr. Justice Garrison, directed that a peremptory writ 
of mandamus should issue against the State Board of Assessors, com- 
pelling it to permit ex-Mayor Mark M. Fagan, a member of the Hud- 
son County Board of Taxation and former Mayor of Jersey City, to 
examine and take copies of the records and returns of the various 
railroad and other companies filed with the state board and holding 
property in Hudson county. The decision justifies the old rule that 
documents required by public law to be made for a public purpose, 
and lodged with a public officer, are accessible at all reasonable times 
to interested citizens. Certainly this is as it should be, and it scarcely 
needed an opinion of the Supreme court to satisfy the public or the 
Bar that the interests of the state demand the conclusion reached. 
We present the major part of the opinion elsewhere. 





Some of the newspapers of this state, in arguing the cause of one 
of the political parties in the recent election contest, claimed that 
there is already upon the statute books a Corrupt Practices’ act. While 
in the view of some this may be true. it is not true in the sense that 
those who are desirous of seeing an adequate act made law in New 
Jersey expect will be enacted. It is not even the kind which is being 
enforced in the state of New York and elsewhere, and which Governor 
Hughes of New York, would have made still stronger. A truly Cor- 
rupt Practices’ act is one which will require every candidate for elec- 
tion to state under oath what he has contributed, directly or indirectly, 
toward the expense of his election, under penalty of indictment for 
perjury if not exactly truthful, and it should also require those who 
handle the election funds to file under oath a statement of how the 
expenses are made up. The act of 1906 (P. L. p. 384), is probably the 
act referred to by those newspapers to which we allude, but we are 
not aware that this act has accomplished many great results in pre- 
venting the bribery of voters. As a mere crimes’ act it would seem 
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to be stringent enough, but it does not go to the root of the evil. 
Inasmuch as both candidates for Governor took an advanced stand 
upon the subject of the well known corruption at elections, it is now 
to be expected that the party in control of the Legislature will see to 
it than an up-to-date and effective Corrupt Practices’ act is enacted, and 
that without delay. 








It is now officially decided that ex-Governor Stokes received 
a plurality of nearly 900 upon the popular vote for United States 
Senatur. This is very close in a primary contest, in which over 114,- 
000 citizens cast their ballots. In fact, there is a marvellous similarity 
in the total votes cast, ex-Governor Stokes receiving 39,781 votes, ex- 
Congressman Fowler 38,853, and ex-Governor Murphy 36,252. This 
was the result in the Republican primaries. In the Democratic pri- 
maries James Martine had an overwhelming lead, receiving 48,458 
votes, while Mr. McDermit received 15,575 votes. The important 
question now is whether the next Legislature will “stand pat” on the 
result, and elect Mr. Martine to the United States Senate. 





The fact that between March, 1909, and March, 1910, more than 
12,000 American citizens, most of them heads oi families, left the 
United States to take up government homesteads in Canada, and that 
the full number of persons of all kinds and ages who went from the 
United States to Canada in this same period was 95,370, is an aston- 
ishing one, but is in accord with the official figures. Most of the heads 
of families were farmers’ of the middle West. It is further estimated 
that the amount of money taken from this country by these seekers 
after new homes under the British flag amounted to nearly $95,000,- 
000. Since April 1, 1897, and down to March 1, 1909, the figures also 
show that in all 425,460 persons left the United States to reside per- 
manently in Canada. It is to be noted, however, that the larger pro- 
portion of these emigrants were aliens, who had come to the United 
States to reside, but subsequently changed their minds. It is true that 
the emigrants arriving from the Old World is tremendously in ex- 
cess of this emigration to Canada, but still the figures seem aston- 
ishing, and are only to be accounted for by the fact that Canada has 
an enormous domain of undeveloped and rich country, which is now 
being opened by the introduction of railways and means of water trans- 
portation. As Canada has an excellent system of laws and is well 
governed, and will become in time vastly richer than it now is, there 
would seem to be no reason to deprecate the fact that the United 
States is greatly assisting in her development. We can at least spare 
many of the alien immigrants now coming to our shores. 





One of the things which will favorably impress these new land- 
owners in Canada is the fact that the Canadians have a most success- 
fui anti-strike law. We learn from a brief summary of what has 
been the effect of the law in the Dominion by Minister of Labor W. 
L. Mackenzie King, that in the past three years labor disputes in- 
volving 57,000 workmen have been settled and wages to the amount 
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of $3,500,000 have been saved at a cost to the government of only 
$20,000 a year. The law which has brought about such desirable re- 
sults is known as the Lemieux Industrial Disputes act. It provides 
that it shall be illegal for employes of a public utility or of a mine to 
strike, or for their employers to order a lockout, until the issues be- 
tween them have been investigated by a board, on which each of the 
disputant bodies shall have a representative and which shall be headed 
by an impartial third member. This board is charged with the duty 
of ascertaining all of the facts concerning the dispute and then en- 
deavoring to bring about an amicable settlement of the controversy. 
In case this effort fails, then the board make a public report, giving 
all of the facts concerning the dispute so plainly that the people can 
understand clearly the merits of the controversy. After this report 
has been published the employes may strike or the employers may 
enforce a lockour, if they desire, but the theory of the author of the 
law was that public sentiment would compel an equitable settlement. 
This theory has worked well in practice. There have been eighty 
boards created under the law, and seventy-four of them have reached 
decisions acceptable to both employers and employes, thus averting 
strikes and lockouts that would otherwise have occurred. With the 
exception of a strike of machinists on the Canadian Pacific, there has 
not been a railroad strike in the Dominion since the law was enacted, 
and there has not been a single street railway strike, though several 
disputes concerning trolley car employes were brought before boards. 
The effectiveness of this law has been so marked that there is an ef- 
fort being made to extend its provisions. The act now applies only to 
railways, trolley lines, telegraphs, telephones, mines, civic employes, 
or other branches of industry in which a strike or lockout would inter- 
fere with the welfare of the public generally. Minister King is of 
the opinion that within a few vears, at the longest, this extension will 
be so strongly demanded by both labor and capital that the provis- 
ions of the act will be made applicable to all industries throughout 
the Dominion. 





CRAIG ADAMS MARSH. 


It is inspiring and useful to chronicle the life of a professional 
man whose highest ideals were pure and unselfish, and whose success 
has been the result of carrying those ideals into his daily labors, com- 
bined with hard and faithful work. The master of his trade does not 
become such by accident. Some good lawyers may be born, but the 
really great lawyer is made, and he makes himself. 

The sudden death of one of the most active and successful lawyers 
of this state, on Nov. 12, as noticed in the usual place in this number 
of the Journal, calls for more than a customary record. All sudden 
deaths of men well and favorably known to a community are a shock, 
which leaves more or less impress according to the circumstances sur- 
rounding them. But the impress may come only from the shock and 
the sense of a specific personal friend of high character removed, or it 
may also arise from the knowledge that a distinct void has been left 
in the active force of town, city or state, which cannot be filled im- 
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mediately, and perhaps never. Such is often the effect of the death 
of a beloved physician of wide practice. It is incontestable that his 
place cannot be filled until a new man, like him, shall have grown to 
fit the same niche, and this may not occur for a long while. Generally 
speaking, however, the world does not give the same place in its 
estimation to lawyers that it does to physicians. And also, generally 
speaking, the world is right about it. The physician does come closer 
to the human side of men and women than any other professional 
mun can, often no. excepting the minister. The physician’s personal 
ministry, if efficacious, is always appreciated. Put “there are lawyers 
and lawyers,” an expression everybody understands, and we are now 
to write of one who was a real lawyer and an adornment to his pro- 
fession. 

Mr. Craig Adams Marsh, of Plainfield, died so suddenly in the 
midst of his work that, were there no other reason, the announcement 
would have come as a blow to his clients and friends. But the city 
and county in which he lived understood how useful a counselor as 
well as astute practitioner he was, how wrapped up was the municipal 
welfare of Plainfield in his constant and careful legal advice, how many 
large questions, relating to business and family affairs, he was 
perpetually solving, how high he stood before the higher courts of 
the state; and, with these factors to be considered, it is not a matter 
of wonder that the Mayor of his city should, almost instantaneously 
upon his death, issue a proclamation in which he said: “Plainfield 
* * * owes to him now, and for long years to come will owe more 
to Mr. Marsh than can well be expressed * * * He leaves behind 
him a record without parallel in the history of our city for ability and 
faithfulness in guiding us in right ways.” Nor is it surprising that 
everywhere throughout the state there were expressions of deepest 
reeret for his untimely departure. As an indefatigable worker it may 
be, if he had had his choice, the suddenness of the removal in the 
early morning of a day following one of usual routine in his office, 
would have commended itself to him, as it would to most professional 
workers. This no one can know, but we do know it befitted his nat- 
ural modesty (which was greater than that of most lawyers) not to 
have a blare of trumpets in the newspapers about a “long and serious 
illness,” and it was according to his well-known views to die with 
harness on in the midst of his labors. 

As a man in private life his intimate friends understood his real 
worth. Of quiet ways, he was liberal to all good causes and to the 
poor. He had been a poor boy himself, and he knew what struggle 
meant. He never shirked from a responsibility, nor did he ever 
obtrude his views upon others in a manner to occasion feeling or to 
lose friendships. He early in life set the good example of paying his 
debts with unusual promptness. He launched out in no wild-cat en- 
terprises in order to “get rich quickly; he did not need to, it is true, 
but he did not desire to run risks nor to speculate. He faithfully at- 
tended a l’resbyterian church and believed in religious forces to up- 
build a community. He was a Republican from principle in his 
politics, but he never ran for public office for a reason that will present- 
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ly be stated, and while he would act as chairman of a political meet- 
ing when occasion seemed to demand it (his last public speech hap- 
pened to be a short address delivered and published about three weeks 
before his death in behalf of Vivian Lewis for Governor, when in- 
troducing that candidate at a public meeting), he was never a “leader” 
in politics, and not an active member of political clubs. In other 
words, politics was not his profession, nor even an important attach- 
ment to his business. He delighted in good literature. College-bred, 
he gained thereby a wide outlook on intellectual subjects, but hard 
thinking had given him a clear mind to judge of books as he judged 
his cases. Naturally a reasoner, he reasoned a priori, and, when a book 
was not logical, he at once knew it. Yet law, and not literature, was 
his real hobby. That he mastered, and there he was supreme. 

It was his professional life, therefore, by which Mr. Marsh was 
best known, ana it contained lessons which young lawyers may weil! 
afford to take to heart. 

In the first place, in his student days and afterward, he allowed 
th- principles of the law to take deep root in his mind, and to flower 
there, rather than to look only at transitory statutes. He knew the 
statutes peculiarly well, having a wonderiully retentive memory for 
tiie scope and location in the books of every law the Legislature of the 
state had enacted, but, much like the late remarkable Chief Justice 
Beasley, he had the basic principles always at command. He had weil 
mastered the common law, and, in these days when most law students 

ce content to feed their brains only on statutes, he was one of the 

few present attorneys in this state who had the groundwork of a great 
lawyer on which to build his advisory opinions. Statutes are ex- 
tremely technical, and so, when dealing with them, he was just as 
t-chnical, but he knew and appreciated and appropriated the broad 
sweep of the higher and more lasting principles that are at the founda- 
tion of all jurisprudence worthy of the name. 

In the second place, he never formed an opinion in haste so as to 
repent of it at leisure. He studied and prepared his cases with in- 
finite pains. He would not take hold of a litigated question, nor give 
a written opinion upon an obscure point, without investigating all the 
facts and getting clearly in his mind every logical deduction that an in- 
telligent court might draw from them. He was constantly consider- 
ing every point his opponent might present and studying how to meet 
it, so that in a trial he was never unprepared or caught by surprises. 
Hurried advice without due consideration of everything involved 
could not be obtained from him. In a perfectly cool, calculating man- 
ner h€ would weigh the whole subject on both sides and then render 
his judgment. In the place of his residence it became almost an axiom 
that “if Mr. Marsh said the law was so and so” it “was really true.” 
For this reason he long enjoyed the confidence.and patronage of the 
wealthiest citizens of his community, was constantly sought after by 
brother lawyers for advice and assistance on knotty questions, became 
city counsel when twenty-six years of age and remained so till his 
death through al! city administrations, and acquired even as such 
municipal counsel a state-wide reputation. 
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He made no discriminations as to whether his clients were rich 
or poor. He charged well for his services when his clients could af- 
ford it, and they felt the consideration was amply given. But he 
gave as much time and thought on cases where little or no payment 
could be made, and the record of these unrequited acts of kindness 
for the poor will never be fully known. 

One of the best traits of Mr. Marsh as a lawyer was his desire 
to settle controversies peaceably out of court when that was _ prac- 
ticable. He would always give fair warning to a client of the probable 
expelise and possible outcome of any uncertainties in the extreme of 
a contest. He would endeavor first to settle with the adversary, even 
if by a compromise, rather than run risks in a contest, and in this re- 
spect he differed from many litigious attorneys who are never so 
well pleased as when fighting through a dubious proposition and 
winning an undeserved verdict so as to gain professional distinction. 
Many a lawsuit was never begun, many a will contest kept from the 
courts, many a business partnership dissolved without suits, many a 
family trouble healed, because he found the common ground upon 
which the parties could meet and adjust their differences. It ought 
to be the highest kind of praise when this is set down as the record 
of any member of the Bar. 

When he did fight, however, he always fought hard. Once be- 
lieving in his client’s cause, he used every proper weapon, technical 
or otherwise, to win the battle. It is needless to say that, with his 
carefulness in taking a cause to court and the thoroughness of the 
preparation, he rarely lost the decision of the higher court on a review 
of a verdict below. All lawyers sometimes fail, and he also had his 
occasional failures, but so frequent and general were his successes 
that an examination of the published reports of the final decisions in 
causes where he appeared as the primary attorney below and chief 
counselor on the review will show his failures to have been minimum. 
Ard not a few of his appealed causes, when settled by the highest 
court of the state, made a new and permanent departure in the trend 
of existing decisions in this state. 

Still another prominent characteristic of Mr. Marsh was his strong 
dislike of chicanery in practice, and all forms of malpractice or over- 
reaching. He hated shams and trickery. In frequent talks with him 
he has strongly expressed himself to the writer as having little confi- 
dence in the permanent value of any professional act which had an 
improper motive behind it. He was careful, very careful, in making 
any specifications of names of those whose conduct as lawyers he 
believed to be disreputable, but it was easy to determine the fitness 
of the measure he had in mind of a good or bad lawyer to the con- 
duct of anyone whose name was up for consideration. Never being 
ac.used himself of a disreputable transaction, he disbelieved in it in 
others, and in fact abhorred it with all his heart. To him the practice 
of law was the promotion of justice. He probably never knowingly 
allowed himself to be associated on the same side in the trial of any 
cause with another lawyer of whose professional and personal in- 
teerity he had serious doubts. Yet, on the contrary, he could appre- 
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ciate the talents of other lawyers who may have fought him—-proies- 
sionally—the hardest. In this connection a recent conversation with 
him appears now to set off most strikingly this admirable trait of fair- 
mindedness toward an honorable opponent. Speaking of the calibre 
and standing of a certain popular Justice of the Supreme court, he said: 
“Yes, a good judge, but Z.” (meaning a man of different politics from 
his own and his greatest rival in certain contested cases) “is the su- 
perior lawyer. He ought to have a seat on the Bench of the United 
States court. I look upon him as the best lawyer in the state and 
admirably fitted for a judgeship at Washington.” 

On this subject of a high standard for the Bar he once wrote: 
“Intelligent members of any learned profession will yield ready assent 
to a well-matured plan looking to the exclusion of ignorant, incom- 
petent or immoral applicants for membership, or designed to discipline 
or expel members proved to be unworthy * * * The state has no 
greater moral right to issue to an incompetent man its license to 
practice at the Rar, than it has to issue to such a man its commission 
to sit on the Bench. The danger from an incompetent counsel is 
greater than the danger from an incompetent judge, since the action 
of the latter may generally be reviewed by a higher court, whereas 
he injury caused by the former is oftentimes remediless.” (22 N. J. 
L. J., 23.) 

The law was to him a jealous mistress, and he would not deviate 

m his chosen course to win rewards or honor in other fields. This 
why he would not run for a public office nor even serve in the 
ual public commissions or boards, which, whether politica! or other- 
wise, would take his time from his legitimate avocation. This may 
not account for his refusal to consider a judgeship in the county, nor 
at on the Supreme Bench, which ts said to have been within his 

yt it did account for his passing by all of the allurements of 

v office which did not he directly within the real scone of hts 
tastes and his abilities. He was willing to serve as the public conn- 
selor of his city, but he aspired no higher except to win the approval 


f 
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of his actual large clientage. In the matter of the higher jude ship 
he feit that he could not afford to put aside his practice, at least not for 
a while to come. His tasks, as they were, were delightful; they were 
lucrative; they did not interfere with a regular \ ion abroad every 
summer—something which he enjoyed intensely and which he looked 
upon as a safety-valve for a naturally weak constitution——and while 
it might have been that, had he lived a few years longer, he would not 
have said no to any clear, new call to the Bench, | still doubt if his 
natural diffidence, shown often in a peculiar way, would have been 
sufficiently overcome to have enabled him to take the higher seat. The 
truth is, if I have judged him aright, he had confidence in jiimself, 
and yet not sufficient confidence to feel sure that he would have suc- 
ceeded in making just the kind of a Judge which was his ideal. I 
think that, at the time referred to, he shrank from any such ordeal. 
To say he did not love honest praise would not be true, but he knew 
what he could do, and was doing, and was extremely conservative 
when he came to think of filling a place he had never occupied and 
which he was not absolutely sure he was designed to fill. 


1] 
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lt is possible for a lawyer to be honest and yet secure a com- 
petence, to be a hard fighter and yet to be honored in his profession 
and out of it; to do the right thing and to be missed immensely when 
he leaves his work. Here was an example, and such an one that we 
may best do honor to his memory by treating his professional conduct 
as wholly worthy of being held up as a pattern. 

“Weakness of character,” said a great writer, “is the only defect 
which cannot be amended.” Given a strong and impressive character, 
based on integrity of thought and purpose, and even a lawyer who has 
many adverse circumstances in early life to overcome may reach up 
to a height in his profession which will make his work while living 
and his name long afterward a pillar of hope and a spur to emula- 


tion. A. ¥. DD. Hh. 





THE EVOLUTION OF THE JUDICIAL SYSTEM OF NEW JERSEY. 


INTRODUCTION, 


Apropos of the recent constitutional amendments proposed by the 
Legislature but rejected by the people of New Jersey, | shall attempt 
in several papers an investigation of the history and development 
of our judicial system. It is an important subject, whether looked upon 
from the standpoint of the usefulness of a thorough knowledge of our 
courts to one in the legal profession, or whether considered simply 


as an historical study. 

On the whole there isa dearth of books and articles of such a char- 
acter. The writer has been struck by the need of a work covering 
certain phases of judicial history practically left a blank in legal liter- 
ature. There are to my knowledge only two books which attempt to 
deal with the history of the courts at all in detail. One, Judge Field’s 
“Provincial Courts in New Jersey,” now out of print and only to be 
found in the State Historical Society’s collection, is without doubt 
an admirable and learned study of our early judicial system; but 
when we consider that the author only discusses his subject up to 
the establishment of the courts of New Jersey by Lord Cornbury, 
and then branches off into an interesting but chatty biography of the 
Chief Justices who have presided over the Supreme court since its 
origin, it is apparent that the later development of our judiciary is 
still an open field. The other work is Clevenger and Keasbey’s “Courts 
of New Jersey,” which outlines briefly and admirably our general 
subject; but as this account does not show the connection of the 
political history with the rise of the judicial system (a method which 
seems to me necessary in order to help understand the subject), it 
does not cover the reauirements I have in mind. 

The facts concerning the evolution of our courts must be dug 
out of the old statute and constitutions of the state, from 
brief accounts and incidental allusions in general histories of New 
Jersey and py references to former conditions of the courts in the de- 
cisions of our judges. But the busy practitioner will not delve into 
dusty documents and investigate almost forgotten sources in order to 
find out the origin of any particular court. And yet who will deny the 
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importance of this subject? We examine the history of English ju- 
diciary and the evolution of the common law; we study the history 
of the United States Supreme court in order to discover the origin 
and growth of its jurisdiction, but few know anything of our judicial 
system, or can tell how the Supreme court of New Jersey developed 
into what it has come to be. 

It is intended herein to give as careful a survey as space will 
admit of the development of our judicial system. To do this we 
must go back far into the past, when courts were almost unknown 
and of the simplest kind when they did exist, and trace the origin 
and gradual growth of as elaborate a system as can be found in any 
part of the country, administering justice in thousands of cases 
throughout the state and watching over the relations of man to the 
state and of one man to another in all relations of life. 

In studying such a history, we are struck with the continuity of 
the development of the human race; for it is at once apparent that we 
cannot begin with the first settlement of New Jersey. Back of that 
is the fact that our ancestors came from England, that they brought 
with them the laws and legal ideas of that country, and that in order 
to understand the evolution of our courts, we must know what the 
English courts were at that time. As an example, let us look at that 
ordinance published by Lord Cornbury in 1704, by which in the main 
Our present judiciary was established. It says: “And be it further 
ordained by the authority aforesaid, that there shall be held and kept 
at the cities or towns of Perth Amboy and Burlington, alternately, a 
Supreme Court of Judicature, which Supreme court is hereby fully 
empowered to have cognizance of Pleas, civil, criminal and mixt as 
fuily and amply to all intents and purposes, whatsoever, as the courts 
of Queen’s Bench, Common Pleas and Exchequer within Her Majesty’s 
Kingdom of England have or ought to have.” etc. Now, what is the 
jurisdiction of this Supreme court? The statute does not tell in so 
many words; it simply says ‘as ample’ as the three English courts 
enumerated. Whatever jurisdiction they may be allowed, not less 
is granted to our Supreme court. Therefore we must look at the 
Courts of the Queen’s Lench (King’s Bench now), the Common 
Pleas and Exchequer. So with the other courts. 

The Courts of England (at least those with which we will have 
to do) were the Courts of Common Pleas, the Queen’s (or King’s) 
Bench, Exchequer, the Chancery, with which we will have to do 
later, the courts of Assize and Nisi Prius. 

The Common Pleas was that court which had jurisdiction of all 
civil actions petween man and man, including the right to try cases 
when questions of titles in freeholds were concerned. It consisted 
of four judges, a Chief Justice and three inferior judges, who sat during 
the term to hear and determine all matters of law arising in civil 
causes, whether real, personal or mixed. 

The Court of the King’s Bench was the Supreme court of com- 
mon law in the kingdom, consisting, as in the Common Pleas, of a 
Chief Justice and three inferior justices. Its jurisdiction was very 
high and transcendent. It kept all the inferior courts within the 
bounds of their authority, and could either remove their proceedings 
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to be determined by itself, or prohibit their progress below. It su- 
perintended all civil corporations in England. It commanded magis- 
trates to do what their duty required in every case when there was 
no other specific remedy. It protected the liberty of the subject by 
speedy and summary interposition. It took cognizance both of civil 
and criminal causes, the latter on what was known as the crown- 
side, the former on the plea-side of the court. On the plea-side, it had 
original jurisdiction of all actions of trespass or other injury alleged 
to have been committed vi et armis, of action for forgery of deeds, 
maintenance, conspiracy, deceit, and actions on the case which alleged 
any falsity or fraud; all of which seemed to be of a criminal nature, 
although the action was brought for a civil remedy, and made the 
defendant liable in strictness to a fine to the sovereign as well as 
damages to the injured party. 

The Exchequer was inferior in rank to the two other courts 
of King’s Bench and the Common Pleas. It was of a curious nature 
because of its double capacity as a court of law and of equity. It 
consisted of two divisions; the receipt of the Exchequer which man- 
aged the royal revenue, and the court or judicial part, which was again 
subdivided into a court of equity and a court of common law. Its 
primary and original business was to call the King’s debiors to ac- 
count by a bill by the attorney-general; and to recover any lands, 
tenements and hereditaments, any goods, chattels, or other profits or 
benefits, belonging to the crown. 

Thus we find originally that each of the three courts had a dis- 
tinct jurisdiction of its own; the Common Pleas being to decide all 
controversies between man and man, the King’s Bench to punish 
crimes and misdemeanors that amounted to a breach of the peace; 
and the Exchequer to adjust and recover the revenue of the kingdom; 
and when we wish to discover the jurisdiction of our Supreme court, 
as it was constituted in 1704, and as it remains at the present day, we 
must examine these ‘three English Courts and also combine their 
separate jurisdictions into one court. 

The Court of Chancery we omit for the present, as there will be oc- 
casion to deal with it when we discuss the history of our equitable 
system. At present we have to do with the common-law tribunals. 

There remain two other English Courts of general jurisdiction 
important to us because they formed the foundation of courts in our 
state; that is, the Courts of Assize and Nisi Prius. They were com- 
posed of two or more commissioners, who were twice every year sent 
by the Kiny’s special commission through the kingdom to try by a 
jury of the respective counties the truth of such matters of fact as 
were then under dispute in the courts of Westminster Hall. They 
were the origin of our judges riding the circuit; that is to say, up to 
a late date the state was divided into circuits, each of which was as- 
signed to one of the Supreme court Justices who rode through it for 
the purpose of trying causes which might arise there; and it is so 
in theory now, though in practice each Justice remains in a county- 
seat, and all cases must come to him. 

The judges upon their circuits sat by virtue of five authorities, 
one of which, at least in name, survives in our practice: 1, A com- 
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mission ot the peace. 2%. A commission of oyer and terminer, from 
which is derived the name of one of our principal criminal courts. 
3. A commission of general goal delivery. 4. A commission of assize 
directed to the justices therein named, to take the verdict of a particu- 
lar kind of jury called anassize and summons for the trial of land dis- 
putes. 5. A commission of nisi prius, which is annexed to the office 
of a justice, empowering him to hear all cases of fact issuing out of 
the courts of Westminster that were then ripe for trial by jury. 

If we add to these courts which play such an important part in 
our judicial history the institution of justice of the peace, which is a 
constitutional office in our state, the grand jury which at the present 
time must indici for all crimes before trial, the petit jury without 
which no common-law case involving facts can be tried, and the offices 
of sheriff and coroner, we see what a role the judicial system of Eng- 
land played in the development of our courts, and of what advantage 
a knowledge of it is to the understanding of our own judicial history. 


THE JUDICIARY OF NEW JERSEY UNDER THE PROPRIETORS. 


For the commencement of a court system in what is now the 
state of New Jersey, we must go back further even than the earliest 
English settlement. It will be remembered that the Dutch had settled 
the country which now includes New York and New Jersey, called by 
them New Netherlands; and that there were a few small towns or- 
ganized on the west side of the Hudson. One oi these was at Bergen, 
in what is now Hudson county and not far from the present Jersey 
City. It was here that the first court of New Jersey was established 
under the governorship of Peter Stuyvesant. The exact date was 
September oth, 1661. The court in question was a local or municipal 
one, merely settling disputes between the citizens of Bergen. The 
Governor made out the patent in the name of their “High Mighten- 
nesses, the Lords States General of the United Netherlands and the 
Noble Lords Directors of the Privileged West India Company, Direc- 
tor-General of New Netherlands, Curacoa, Aruba and Borayro and 
dependencies ;” and signed as head of the colony of New Netherlands. 
This patent consisted of eighteen or twenty sections, which minutely 
described all kinds of actions to be prosecuted before it, and named the 
three judges who were to preside, selected by Stuyvesant himself. 
This humble beginning of a great judicial system continued in exist- 
ence even after the conquest by the English, when its assistance was 
sought in an eventful period in the history of the colony. 

It will be remembered by those familiar with history that in 1660 
Charles II was restored to the English throne, and in 1664 broke out 
a war between England and Holland. The King had for some time 
desired to add New Netherlands to his dominion; and he considered 
or professed to consider, that the English had paramount right to that 
part of America, and that, as the Dutch had repeatedly refused to 
surrender it, though called upon to do so, they were trespassers upon 
the land. It was on March 12, 1664, that Charles made out his famous 
grant to his brother and heir, James, Duke of York, assigning to him 
what is now New York and New Jersey. This species of grant was 
in those days called letters of patent; and we find, on examining it 
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carefully, that it does not differ materially from modern deed of this 
kind, except in being more verbose. This document is of great im- 
portance to our history, because it was under it that the government 
of the colony was carried on, and it is to be noticed that it did not 
onty convey the land, but conveyed to the grantee “his heirs and as- 
signs,” governmental powers, both civil and military, of the amplest 
kind, such as the King alone possessed. 

With this deed, the King gave to his brother the means of gaining 
practical hold of the country thus granted away, and sent three ships 
sailing under the English flag to seize New Netherlands. It is un- 
necessary for our purpose to follow this expedition, but it is sufficient 
to say that it was successful in its object. 

We now turn our attention to James, Duke of York, the grantee. 
[Immediately after the receipt of the grant, and before the land had 
been seized, he assigned that portion forming: our present state to 
Lord Berkeley and Sir ¢ 1corge Cariaret; and it is here we see the im- 
portance of the ample powers granted to the Duke and to his “heirs 
and assigns.” But we must distinguish between the species of deed 
by which James himself received tie land and that by which he 
conferred it upon the two proprietors just mentioned. Charles had 
granted to his brother the land in absolute and indefeasible fee simple, 
with all the technicalities known to [tnglish law in granting such 
an estate; the grant to Lord Berkeley and Sir George Cartaret was in 
the form of a lease and release, not recognized in New Jersey, at 
least since the colonial period. This form of conveyancing was to 
lease a piece of property,in the ordinary form of lease with a nominal 
reservation of rent; then, on some subsequent date, generally the 
day after, a release was executed by the lessor, who must of course 
be the owner, to the lessee, with granting words sufficient to pass a 
fee. This form was convenient, because, since the lessee was in pos- 
session, or presumed to be in possession of the land, he was vested in 
the fee in the lands released, and this precluded the necessity of 
“livery in seizin,” or of actual delivery of possession in person. 

It was now that the name of New Jersey was given in honor of 
Sir George Cartaret, one of the proprietors and first governor of the 
colony, because he had made a very gallant defense of the Island of 
Jersey against the Parlimentarians during the then late Civil War. 

At the same time that this grant was made to the Proprietors, a 
full concession or agreement as to the government of the new colony 
was made, which forms the first constitution of New Jersey; and while 
its liberal provisions are of importance in the study of our consti- 
tutional history we are now only interested in those which refer to 
the judiciary. Among other powers granted to the Assembly which 
was in some degree to correspond to the English House of Commons 
was the following: 

3. “By Act as aforesaid, to constitute all courts, together with 
the limits, powers and jurisdiction of the same, as also the several 
offices and number of offices belonging to each court, with their re- 
spective salaries, fees and perquisites, their appellations and dignities, 
with the penalties that shall be ane to them for the breach of the sev- 
eral and respective duties and trus 
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Turning to the powers conferred on the Governor and his Coun- 
cil, we find the following provisions: 

1. “To see that all courts established by the laws of the General 
Assembly and all ministers, civil and military, do and execute their 
several duties and offices respectively, according to the laws in force; 
and to punish them for swerving from the laws, or acting contrary to 
their trust, as the nature of their offences shall require. 

2. “According to the constitution of the General Assembly, to 
nominate and commission the several judges, members and officers 
of courts, whether magisterial or ministerial, and all other civil officers, 
coroners, etc., and their commissions, powers and authority to revoke 
at pleasure; provided that they appoint none but such as are free- 
holders in province aforesaid, unless the General Assembly consent. 

3. “According to the constitution of the General Assembly, to 
appoint courts and officers in cases criminal, and to empower them to 
inflict penalties upon offenders against any of the laws in force in the 
said Province, as the said laws shal! ordain; whether by fine, imprison- 
ment, banishment, or to the taking away of member or life itself, if 
there be cause.” 

Thus we find that by these provisions full powers to organize 
courts were conierred, that the General Assembly was to establish the 
courts and the judges and other necessary officers, together with their 
salaries, and that the Governor and Council acting together had the 
right to appoint persons to the offices founded by the General Assem- 
bly, together with full powers to constitute criminal courts. We find 
ample provision for a full judicial system; but we shall also find that 
these powers were not employed for some time and that earlier courts 
were based on a very different authority. 

For a few months, Governor Nicolls of New York, was also the 
executive head of New Jersey, and of course he had no authority to 
organize any judicial tribunals in the latter colony. The land was 
thinly populated and consisted of a few settlements surrounded by 
wild forests. Consequently, at the very first, no courts were needed. 
At Bergen the old Dutch tribunal continued to administer justice to 
the citizens of that place when necessary. This was the only court 
in the settlements until about 1668, when another local or municipal 
one was founded at Woodbridge based upon the older one at Bergen, 
although the exact date and its powers are not known. 

In 1668, the first meeting of the General Assembly opened, but 
only two sessions of two days were held. Though some laws were 
passed, no reference was made to a judicial system, and the Assembly 
adjourned not to meet for seven years. 

At a town meeting, held in Newark, January, 1669, the first steps 
were taken in organizing another court, and two magistrates, Mr. 
Crane and Mr. Trent, were elected for the coming year. At the close 
of this meeting, a resolution was passed which, because of its im- 
portance, is given verbatim: “Item, the town has agreed that there 
shall be Two Courts in our Town Yearly, to hear and try all causes 
and actions that shall be necessary and desired within our compass 
and according to our Articles; and the same shall be passed upon 
by the verdict of six men. And one of the Terms is to be the Last 
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Fourth day of the week, commonly called Wednesday, in the month 
of February, and the other is the Second Wednesday of the next fol- 
lowing month of September.” 

This action of the town council is of importance for several 
reasons: In the first place, it is the earliest attempt, of which we 
have a written record, to organize a court among the English-speaking 
people of New Jersey. We have referred to the court at Bergen, but 
that was founded by the Dutch. As for the tribunal at Woodbridge, 
we have no record of its foundation, and merely know that it existed. 
In the second place, it originated with the people for their own guid- 
ance, and was not founded by any Assembly organized by authority 
of King or Proprietor. In the third place, it guarded the rights of 
litigants by means of a jury, not, it is true, of twelve men, yet never- 
theless giving a person the constitutional right of a trial by his 
peers just as much as if a twelve-men jury had been named. The 
Newark magistrates selected were the most respected and honor- 
able citizens of the town, but the people even here would not give 
to them the privilege of passing alone upon the rights and property 
of their fellow-citizens. Thus were shown the love of the English- 
man for justice and his reverence for old forms, even though living 
in a new and wild country. In the fourth place, it exhibited the sub- 
ordination of those founders of an empire to law. They claimed the 
fullest liberty, but it was liberty subject to order, and only exhibited 
within the bounds of a due regard to the principles of justice. And 
in this we see a characteristic which has always existed in the de- 
scendants of these sturdy Englishmen. 

From this time on, we find constant reference in the town 
records to elections of magistrates. We behold a court established 
with the most worthy citizens chosen to preside over it, with duly 
constituted officials and all the necessary paraphernalia of a judicial 
tribunal. 

In 1670 there arose a controversy which was to show the in- 
creasing need for adequate courts in the colony. According to the 
Concessions granted by the Proprietors, each settler in the colony 
was required to pay a certain rent for his land. It was now that many 
of the earlier settlers refused to pay their rent on the pretence that, 
as they had been settled before the grant to the Proprietors, they owed 
them none; and they even went so far as to attack the legality of 
the grant made by the Duke of York. There were no courts of proper 
jurisdiction to which the Governor, Sir George Cartaret, could turn. 
He struggled on with the discontented settlers, until he saw he could 
no longer win by himself. Then it was that he turned to the court 
at Woodbridge, and tried to broaden its jurisdiction to cover the 
controversy in which he was engaged. It was useless. He failed in 
his attempt, but, even though he had succeeded, this court would not 
have been strong enough to be of assistance. 

While this controversy was going on, another change in the status 
of the colony occurred. A war broke out between England and Hol- 
land, and a Dutch fleet, sailing from Europe, reconquered for a short 
time New York and New Jersey. But this condition of affairs did not 
last long, for in 1673 the colonies once more revested in the English. 











338 THE NEW JERSEY LAW JOURNAL. 


Doubts arising as to the effect of reconquest upon the validity of the 
old grant, the Duke of York obtained another one from Charles, and 
renewed his own to the Proprietors. Prior to this renewal, Cartaret 
and Berkeley had agreed to separate their interests, and the colony 
was divided into East and West Jersey, the boundary between the two 
extending from Little Egg Harbor to a point on the Delaware in 40 
degrees north latitude. In 1675, Berkeley, tiring of his grant, sold 
West Jersey to a firm of Quakers, twenty-four in number, who hence- 
forth became known as “The Twenty Four.” As it will be necessary 
for a while to take up the judicial history of each section of the colony 
separately, we will for the present turn away from West Jersey and 
speak of the further development of the courts in East Jersey. 

It will be remembered that the General Assembly had met in 1668 
for a short time, and that it had adjourned without considering the 
judiciary. In 1675, it met once more, when was formed the first 
statutory judicial system in the history of New Jersey. It was at the 
very opening of the meeting that the statute in question was passed, 
and it provided substantially as follows: 

The courts created were of three kinds: 

1. The first was for the Trial of Small Causes, and it was to have 
jurisdiction in all cases of the value of 40 shillings or under. The 
court was to meet the first Wednesday of each month, and it was 
composed of two or three judges, as the people might determine, one 
of whom, at least, must be a justice of the peace elected by the citi- 
zens. The places of meeting were to be the towns of each county. 
This court is the origin of our Justices’ courts, which were and are 
to this day called the Courts for the Trial of Small Causes. One 
merciful feature introduced at that time is still in use at the present 
day ; that is the stay of execution. By this, upon the recovery of a debt, 
if the defendant was a poor man, the court was empowered to give 
time and space for the payment thereof. 

2. The second court was the County court or the Court of Ses- 
sions, which was required to hold its meetings twice a year in each 
county. The colony was not really divided into counties, as it was 
later, but a division was made for the convenience of these courts 
as follows: Bergen and the adjacent plantation formed one; Eliza- 
beth and Newark a second; Woodbridge and Piscataway a third; and 
the two towns of Naversink the fourth and last. The jurisdiction of 
the County courts was very comprehensive and included both civil 
and criminal causes. Their power was enlarged as far as words could 
co so, and the term was “all causes actionable.” Where the amount 
to be recovered was over 20 pounds, an appeal might be taken to the 
Bench or to Chancery; under 20 pounds there was no appeal from 
the decision of these courts. The judges presiding over these tribunals 
were elected by the people from the people. 

3. The third court was called the Bench, which acted as the 
Supreme court of the Province. The sessions were held once a year 
at Woodbridge, and its jurisdiction was unlimited as to either civil 
or criminal cases. Besides this orginal power, it could receive appeals 
from the lower courts, and causes tried by it could only be carried 
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to the Governor and his Council, and from thence to the King as a 
lizt resort. 

In this classification we have an entire judicial system, capable 
of trying any cases that might come before it. Let me point out here 
that there was a great difference in the authority under which the 
earlier courts were organized and the later ones. In the first place, 
they had no legal basis, consisting merely of judges elected by the 
people, two of each town to preside over merely local tribunals with 
only so much jurisdiction as the particular town would recognize. 
The later courts were statutory, constituted by a duly elected As- 
sembly acting in a constitutional manner, and resting upon a legal 
basis requiring the recognition of all the colonists as to their juris- 
diction. 

When we compare this system with our own, we see at once 
the important position it holds. The Monthly Court of Small Causes 
was the origin of our Justices’ courts, by which controversies of 
small moment are adjusted without the expense and delay incident 
to the proceedings of our higher courts. It was also a revival of the 
ancient common-law courts of inferior jurisdiction, such as the Hun- 
dred courts and County courts of the Anglo-Saxons, long since out 
of use in England itself; and the fact that the justices of the peace 
were and are elected by the people shows how much closer New 
Jersey has come to the original institution of the early English than 
England was of the day of Charles II, when the justices of the peace 
were appointed. In the County courts, or Courts of Sessions, exer- 
cising both criminal and civil jurisdiction, we see the germs of our 
present Courts of Common Pleas and Quarter Sessions, while the 
“Bench” is the foreshadowing of our present Supreme court. As for 
the Court of Errors and Appeals, we find a faint beginning in the 
Governor and Council before whom came the final appeals from all 
the courts, without any original powers to decide causes. 

In this form, the courts remained for a few years, until 1682, 
when the General Assembly made some further changes. By the 
sarlier statute, all cases to be tried in the Monthly Court of Small 
Causes must be tried before the justice alone; now either party could 
demand a jury trial, and it must be granted as of right. It was by 
this Legislature that the first genuine division of East Jersey into 
counties was made, and there were four of them formed: Bergen, 
Essex, Middlesex and Monmouth, in each of which was to be a 
County court presided over by the justices of the peace in their re- 
spective counties, or any three of them. 

When we come to the Bench court, we find that a great change 
was made by the Assembly of 1682. For the first time a name was 
given which had never been employed in England, for this court 
then came to be known as the Court of Common Right. Another 
innovation was made by giving it equitable as well as common-law 
jurisdiction ; and this is to be explained by the fact that many of those 
in authority being Scotchmen they naturally introduced a peculiarity 
of Scottish law which gave both equitable and legal jurisdiction to 
the same court, though we will see that it did not work long in New 
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Jersey. It was also enacted that this Court of Common Right should 
consist of twelve members, six of whom at least must be present 
to make up the court, and it must be held four times a year, first 
at Elizabethtown and after 1686 at Perth Amboy. 

It was in the same year that the office of high sheriff was created, 
and in each county one was to be elected by the people. To him all 
processes out of the County court must issue. At the same time 
another old English institution was introduced into the colony, that 
is the grand jury, before which all criminals must be indicted in order 
to be tried by a petit jury. It would be in vain to look for any statute 
giving the duties of the grand jury, since the colonists simply fol- 
lowed regulations familiar to them in England, and it is to that country 
that students interested in this institution must refer. 

We now turn our attention to West Jersey, to see how the ju- 
diciary was progressing there. As we have stated, the separation 
took place in 1675, and the courts at first do not require much at- 
tention. It is enough to say that Monthly Courts for the Trial of 
Small Causes were organized with much the same jurisdiction and 
composition as in East Jersey. 

In 1682, at the same time that the organization of the courts was 
made in East Jersey, a change was made in West Jersey, and a County 
court was established for Burlington and Salem, extended in 1693 
to Cape May. Its jurisdiction was unlimited as to civil and criminal 
cases, except that it could not try indicments for murder and treason. 
It was composed of three of the justices of the peace of the county, 
to be held four times a year; and although at first there was no 
appeal from its decisions, later an appeal could be taken to the Su- 
preme Court of Appeal. 

In 1693 was formed the latter tribunal. It was composed of one 
or more of the justices of the peace and one or more of the Governor’s 
Council for the time being, any three of whom might hold the court, 
provided that one of the three was a member of the Council; but 
where one of the justices had presided at the trial below he could not 
sit on appeal. At first the jurisdiction was entirely appellate, but 
in 1699 an important change was made. The court then became known 
as the Provincial court. The presiding judges were to consist of three 
chosen by the General Assembly and one or more justices of the 
peace of each county, of whom any three of the justices, together 
with two judges, were to form a quorum. Its jurisdiction was now 
made original as well as appellate, and from its decisions cases in- 
volving 20 pounds or over might be carried before the General As- 
sembly. The court was to meet twice a year in each county. 

In 1693 the Court of Oyer and Terminer was organized, composed 
of a judge appointed by the Governor and Council assisted by two or 
more justices of the peace where the crime was committed. It had 
jurisdiction to try all cases of a criminal nature, but with no power 
of inflicting death. When such a sentence was to be pronounced, the 
case was referred to the Governor and his Council. 

With the establishment of this court, we come to the end of the 
Proprietary government. For the few years that remained of this 
period, the judicial system of both the Jerseys remained without 
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change, and it was not until the two provinces were united into the 
royal colony of New Jersey that there was any important alteration 
in the courts. 

We find at this stage of judicial development that the system 
of the present day was clearly foreshadowed. We see the existence 
of the justices of the peace Court for the Trial of Small Causes, 
practically the same as our courts of the same name. We behold 
the germ of our Common Pleas and Quarter Sessions shown in the 
ample civil and criminal jurisdiction of the County courts of East 
Jersey. And we meet the name of our Court of Oyer and Terminer. 
Surely, by these comparisons, the great importance of this period 
cannot be too much overrated in studying our judicial history. 

In order that me may clearly understand the change that at this 
time took place in the government of New Jersey (1702) it is neces- 
sary to glance at the political history of the colony around the latter 
part of the Seventeenth and the first part of the Eighteenth cen- 
turies. Hitherto New Jersey had been in a formative state, subject, 
at first, to the authority of two English noblemen, but soon passing 
under the control of a constantly increasing number of rulers. These 
rulers, though invested with governmental authority, had no means 
of enforcing their power, and consequently it was difficult, if not im- 
possible, to execute the laws when made by the Legislature. They 
were simply “Lords Proprietors,” to whom had been granted an au- 
thority which was disputed. There was no army. The judicial sys- 
tem, the rise of which we have been studying, was inadequate to the 
needs of the colony, and required revision. 

The population of New Jersey, once few and scattered, had now 
risen to 10,000 persons, and many towns and villages had grown up 
which assumed an importance in governmental affairs. Legislatures 
had been summoned and had met, but the Assemblies had been con- 
trolled by representatives from the people who were not in accord with 
the Lords Proprietors. The people were themselves restless and 
uneasy under the present government; they refused to obey the laws, 
to pay taxes to support the authority of those ruling the colony; 
they broke open the jails and released prisoners who were confined 
for debt. The antagonism between the Proprietors and their subjects 
was constantly on the increase, and there seemed no possibility of 
the breach being healed. In addition to this, a writ of quo warranto 
had been issued out of the English courts to test the right of the 
Proprietors to their grant of New Jersey. 

This condition of affairs in the provinces presented many induce- 
ments to the Proprietors to surrender their right of government. The 
exercise of that right offered no pecuniary emoluments, but was on 
the contrary attended with great expense. The people of East Jersey 
were in constant ferment and agitation, and, while the inhabitants 
of West Jersey had not risen in actual rebellion, they were uneasy 
and restive. .If the government was surrendered but the fee to the 
land retained, it would bring great profits to the Proprietors without 
the expense of government. So were begun negotiations for giving up 
the grant to the crown. 
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The first definite proposal came from the Proprietors of East 
Jersey, and was made in the form of a memorial signed “by order 
of and in behalf of the Proprietors,’ by William Dockwra, secretary 
and register, and addressed to the “Council of Trade and Foreign 
Plantations,” a body of men organized by William III, after his 
accession to the English throne for the purpose of caring for the 
colonial government. The date is not given, but, as it was received 
on July 5, 1699, it must have been drawn up that year. 

In this memorial, the Proprietors claimed that they were abso- 
lu:ely invested, by the grant of Charles to the Duke of York, and by 
the succeeding mesne conveyances, with the powers of government 
over the province; but would in consideration of certain conditions 
to be granted by the King give up the government to the crown. It 
is not necessary to enumerate the conditions, since they rather af- 
fect the political and constitutional than the judicial history. We may 
mention three of them as examples of the others: 1. That the lands 
of the province be confirmed to the Proprietors in fee and all quit 
rents be reserved tothem. 2. That upon the annexation of the province 
to New York (which would be the result of the surrender), the Port 
of Perth Amboy should be established for entering ships and import- 
ing goods, and also for exporting goods from thence, without being 
obliged to enter their ships at any other place, paying to the King a 
like custom as should be paid in New York. 3. That all courts 
and officers thereto should be constituted and appointed as in New 
York, and that criminal and civil jurisdiction should remain in the 
province so that no one could be compelled to appear in New York, 
or serve on a jury or in any ministerial office. There were in all 
thirteen articles in the document. 

To this memorial, the Council returned an answer favorable in 
some respects and unfavorable in others; but no satisfactory arrange- 
ment could be made. 

The Proprietors of West Jersey had not joined in the memorial, 
but it was now necessary that there should be concerted action. A 
petition was drawn in the latter part of 1699, signed by the united 
Proprietors of both Jerseys, and, while its primary object was the 
reappointment of a Governor, about whose ‘eligibility there had been 
some doubt, the petition also expressed the willingness of the Pro- 
prietors to surrender the government upon receiving adequate terms. 
This was probably drawn up between the reception of the memorial 
by the Council and their answer. It may be said here that the principal 
subjects of contention between the Council and the Proprietors 
were in regard to the establishment of Perth Amboy as a port of 
entry, and the demand that in the united Legislature of New York 
and New Jersey the latter should have an equal representation. 

We hear of no further movement toward the surrender of New 
Jersey for two years. On August 12, 1701, the Proprietors of the 
two provinces presented a joint memorial, directed to the King, 
which was in many respects a repetition of that sent to the Council 
by East Jersey in 1699. In this memorial, the Proprietors went into 
a more extended argument concerning making Perth Amboy a port 
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of entry; but concluded by practically foregoing this condition at the 
desire of the King. 

The second difficulty, that of the equal representation with New 
York, was easily settled by continuing New Jersey as an independent 
government, with a Legislature elected by the people. 


OLIVER BUNCE FERRIS. 
(To be Continued. ) 





C. D. HIRT CoO. *&% PERCIVAL H. AYLING. 


(Hudson County Circuit Court, Oct. 24, 1910), 
Attachment Act—The Conjunctive—Absconding Debtor. 


On attachment. 
Mr. Frederick K. Hopkins for plaintiff. 
Mr. John H. Sheridan, for defendant. 


SPEER, C. J.: This is a rule to show cause why a writ of 
domestic attachment should not be quashed. 

Defendant in attachment contends, first, that the Attachment act 
only authorizes a writ of attachment against debtors who are both 
absconding and non-resident, because the conjunctive is used in both 
the title of that act and in the act itself. This claim is conspicuously 
without any foundation. As counsel himself was obliged to admit 
on the oral argument, since the amendment including attachments 
for fraud, it would logically’ follow that, inasmuch as the title to the 
act includes absconding, absent and fraudulent debtors, in the con- 
junctive, an attachment would only be good if the debtor were an 
absconder, a non-resident and also a fraudulent debtor. Surely the 
Legislature could not have meant any such absurd result as this to 
follow; and the whole line of decisions is unbrokenly antagonistic to 
such a claim. 

The other contention is that inasmuch as the attachment act re- 
quires the affidavit for a domestic attachment to state that the debtor 
both absconds and is not, to the belief of the creditor, resident in the 
state at the time, therefore he must be not only an absconder, but a 
non-resident. Counsel for defendant frankly admits that he cannot 
cite any authority in support of such a remarkable proposition; and 
indeed there is none, and there is considerable authority the other 
way. A wide distinction is drawn between foreign and domestic 
attachments. In the case of Brundred ads. Del Hoyo, Spencer 328, it 
is expressly decided that “the term ‘non-resident in this state,’ in the 
first section of the Attachment act, means that the debtor is not actu- 
ally present in person within the state; while the same term in the 
third section of the act means that the debtor has not only a legal 
residence or domicile abroad, but that the ordinary process of the 
courts cannot be served upon him.” And it is futhermore expressly 
decided in the case of Walker v. Anderson, 3 Harrison 217, that “a 
domestic attachment can be sustained where the defendant at the 
time it is issued is a resident of this state, if the plaintiff verily be- 














344 THE NBW JERSEY LAW JOURNAL. 


lieves that the defendant absconds from his creditors, and is not at 
the time resident in this state, and in good faith makes affidavit to that 
effect.” 

But there are two other decisions, one by Mr. Justice Depue, 
and the other by Mr. Justice Garrison, both rendered at Circuit, which 
set this matter entirely at rest, at least so far as the Circuit court is 
concerned. In the former of these cases, which is that of Le Sage v. 
Schmitt, 10 N. J. L. J. 10, Mr. Justice Depue definitely states the law 
to be that “a man who absconds from his creditors is liable to at- 
tachment, although he has a residence in the state at which process 
may be served;” and he says, furthermore, that “where a man has 
actually absconded from his creditors, although his residence may be 
in the state and within reach, he is nevertheless an absconding debtor 
within the meaning of the statute.” And in the later case, which is 
Stone v. Stites, 14 N. J. L. J. 25, Mr. Justice Garrison says, that “the 
distinction between non-resident and absconding debtors under our 
Attachment act is radical. In the former case the test is whether 
the defendant has within this state a residence or usual place of 
abode, where service of legal process, binding upon him, can be made. 
In the latter the test is whether the defendant eludes his creditors 
under circumstances convincing to them that his conduct has that 
object in view. It will be noticed that the essence of jurisdiction in this 
latter class of cases in not residence, which is a matter of fact, but 
conduct capable of influencing the mind and of inducing a belief; 
hence as the defendant’s conduct is solely within his own control, he 
is held responsible for an honest belief respecting it created in the 
mind of his creditor, provided such belief is fairly deducible from the 
behavior of the defendant himself.” The same principle, as I have 
lastly quoted from Mr. Justice Garrison, is stated by Mr. Justice Depue 
in Le Sage v. Schmitt, ante. 

In this case, therefore, the only question left for me to decide is 
whether the defendant so conducted himself as that having absented 
himself he led the plaintiff in this action to the honest belief that he 
had absconded. I have examined the testimony in this case and am 
clearly of opinion that the defendant himself did personally absent 
himself from the state, and did so conduct himself as to induce in the 
mind of the plaintiff an honest belief that he had absconded. 

Under these circumstances I have nothing else to do but to dis- 
charge the rule to show cause. 





IN RE COMPLAINT OF INCREASED RATES OF PASSENGER FARES ON LINE 
OF NEW YORK, SUSQUEHANNA AND WESTERN BR. R. CO. 


(N. J. Board of Public Utility Commissioners, Oct. 4, 1910). 


THE BOARD: The complainants in this proceeding direct the 
attention of the Board to Chapter 138 of the laws of 1898 (P. L. 1898 
p. 236) entitled “An act giving consent to the New York, Susquehanna 
& Western Railroad Company to lease its franchises, railroad and 
property to the Erie Railroad Company, or to merge its railroad, 
stock, property and franchises with those of the Erie Railroad Com- 
pany, or to do both.” 
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IN RE APPLICATION OF NEWARK & BLOOMFIELD R. R. CO. 345 


This statute gave consent to the New York, Susquehanna & 
Western Railroad Company to lease its franchises, railroad and 
property to the Erie Railroad Company, or to unite, consolidate or 
merge the whole or any part of its stock, property, franchises or 
railroad with that of the Erie Railroad Company; or to do any or 
all of said acts. The statute provided that “neither of the said 
railroad companies shall increase the present rate or rates of the 
freight or passenger traffic of the said companies in this state, subject 
to a penalty of the forfeiture of said lease in case of a violation 
hereof.” 

The Board’s investigation shows that, by a lease dated February 
24, 1898, the New York, Susquehanna & Western Railroad Company 
leased to the Erie Railroad Company, its railroads, franchises, etc., 
for the term of one year from the first day of March, 1898; this 
lease, however, expired by its terms on March 1, 1899, and was 
not renewed. 

Although the Erie Railroad Company is the owner of 128,124 
Shares of the preferred stock of the New York, Susquehanna & 
Western Railroad Company out of a total issue of 130,000 shares, 
and owns 123,789 shares of the common stock of that company out 
of a total issue of 130,000 shares, yet it appears that advantage has 
not been taken of the provisions of the statute to unite, consolidate 
or merge the property or franchises of the New York, Susquehanna 
& Western Railroad Company with that of the Erie Railroad Com- 
pany. 

In this situation the Board is advised by the Attorney-General 
that no basis exists for the institution of proceedings in forfeiture of 
the lease provided for by the act, and that no information could be 
successfully prosecuted in our Court of Chancery to prevent the in- 
crease of rates. 

This proceeding will, therefore, be consolidated with, and car- 
ried on as a part of, the inquiries now pending, into the subject 
of proposed general increase in passenger rates between stations 1n 
this state on the several lines of railroad. 





IN RE APPLICATION OF NEWARK AND BLOOMFIELD R. R. CO. FOR AP- 
PROVAL OF PROPOSED ISSUANCE, SALE AND DELIVERY OF STOCK. 


(N. J. Board of Public Utility Commissioners, Oct. 4, 1910). 


THE BOARD: A copy of a certificate, filed with the Secretary 
of State by The Newark & Bloomfield Railroad Company, increasing 
its capital stock from $300,000 to $1,600,000, is filed with this Board. 
By the recitals of the certificate it appears that of the original 
authorized capital stock of the company six thousand shares of the 
par value of fifty dollars each, ($300,000), there were issued and 
outstanding on September 6, 1910, two thousand and seventy shares, | 
($103,500). 

According to the joint affidavit of the president and treasurer of 
the company, filed with this Board, and executed September 20, 
1910, there were then issued and outstanding two thousand and 
seventy-seven shares, ($103,850). 
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Unless, (as is probably the case), there is error in the recital 
of the certificate, it would appear that between September 6, 1910, 
and September 20, 1910, seven shares of the capital stock of the 
company were issued without the approval of this Board, required 
by Chapter 41, Sec. 6 of the Laws of 1910. 

It is now proposed to issue, sell and deliver the three thousand 
nine hundred and twenty-three shares, ($196.150), of the original au- 
thorized capital stock remaining unissued, together with the twenty- 
six thousand shares ($1,300,000), of increased authorized capital 
stock, making twenty-nine thousand nine hundred and twenty-three 
shares ($1,496,150). The purpose of the increase in authorized capi- 
tal stock, and the proposed issuance, sale and delivery, is shown by 
the resolution of the board of directors, included in the certificate, 
which sets forth that the company has borrowed from time to time 
and owes approximately $515,000, which it has expended in the en- 
largement, reconstruction and improvement of its railroad; that it 
requires a sum approximating $1,000,000 for the purpose of ex- 
tending its double track and for the construction of additional fa- 
cilities; and that to pay off its indebtedness and provide the moneys 
necessary for these purposes it is advisable to increase the capital 
stock of the company to $1,600,000. 

The joint affidavit of the president and treasurer of the com- 
pany recites that the indebtedness is as stated in the resolution, 
($515,000) but alleges that the cost of the proposed improvements 
“will exceed the sum of $800,000." This affidavit alleges, generally, 
that the stockholders have approved the issuance, sale and delivery 
of the capital stock of the company for the purposes mentioned “to 
the amount of $1,600,000.” In the papers submitted to this Board 
there is nothing to show upon what action of the stockholders this 
general statement is based. 

There is nothing in these papers to indicate that action of any 
kind has been taken by the board of directors of the company with 
respect to issuance, sale and delivery of twenty-nine thousand nine 
hundred and twenty-three shares remaining unissued, or any part 
thereof. Although the joint affidavit of the president and treasurer of 
the company avers “that new capital stock to the amount of $1,496,150 
is to be issued, sold and delivered for cash, at the par value thereof,” 
there is nothing in the papers to show that this statement is based 
upon action taken either by the stockholders or board of directors of 
the company. 

There is, further, nothing in the papers submitted to show 
whether or not an opportunity is to be afforded to the holders of 
the original capital stock of the company to subscribe for the in- 
creased stock in proportion to their holdings. 

The Board is, therefore, not in a position to certify that it is 
satisfied that the proposed issuance, sale and delivery is to be made 
in accordance with the provisions of law relating thereto. 

In view of the conclusions herein indicated the applicant will 
be permitted either to correct and amend the papers heretofore 
filed, or to file a supplementary petition. 

Thereupon the application will again be considered by the Board. 
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FAGAN V. STATE BOARD OF ASSESSORS. 


FAGAN * STATE BOARD OF ASSESSORS. 


(N. J. Supreme Court, Oct. 27, 1910). 
Public Document—Right of Inspection by Public. 


The State Board of Assessors and its secretary, Irvine E. Maguire, 
refused to permit Tax Commissioner Fagan to examine its records 
and he sued out a rule to show cause why a writ of mandamus should 
not issue compelling the state board and its secretary to grant his 
request. 


Mr. Merritt J. Lane for Mr. Fagan. 
Attorney-General Wilson for State Board. 


GARRISON, J.:* * * Iam ata loss to see upon what ground 
the defendant can claim that these schedules are of a confidential 
nature or possessed of any private character that was not possessed 
by the recommendations for liquor licenses filed with the collector 
of taxes in the case of Ferry v. Williams. 

In each case the document was one required by public law to be 
made for a public purpose and to be lodged with a public officer 
as the basis of the performance of a public duty in which all citizens 
had an interest. 

In either case what is there of a confidential character about 
these records, or on what can the public officers base their claim 
of privacy? I can readily see how a railroad company that had for its 
own purposes prepared such a schedule of its taxables for the infor- 
mation of its stockholders or of investors might successfully resist 
the requests of the taxing officers to inspect such list, upon the 
ground that it was a private memorandum, the contents of which, 
in the absence of appropriate legislation possessed no public char- 
acter and was of no public concern. 

Here, however, there is appropriate legislation that covers both 
of these objections and gives to such reports a definite public aspect 
and clothes them with a distinct public interest. If the objections 
of the companies are thus answered it does not seem to lie with the 
taxing officers to set up a right of privacy that, if it existed, does not 
appertain to them. 

As a member of the Hudson County Board of Taxation, the 
relator has a right, amounting to a public duty, to make himself 
acquainted with the contents of these records of the State Board 
of Assessors, as an aid that may be indispensable to the proper and 
complete administration of his public office. 

As a citizen and a taxpayer he has that abiding interest in the 
administration of his government and of every department of it 
that affects him or his fellows that marks the difference between 
a citizen and a subject. 

It is to the failure of the citizen to assert these rights that we 
must look for those evils that are incident to our form of government, 
rather than to a superabundant zeal in this respect. It would be 
unfortunate in the extreme for the courts of a republic to erect a 
technical barrier by which these duties of citizenship were dis- 
couraged or denied, and no more effectual barrier could be set up than 
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the rule that records required by public law for the performance of 
their public duties by public servants are possessed of privacy into 
which the mere citizen, however patriotic his purpose, may not inquire. 





MISCELLANY. 





LAWYER SUSPENDED. 


On November 1 the state Su- 
preme court passed a sentence of 
two years’ disbarment upon 
James A. Harmon, a Paterson 
lawyer, for unprofessional con- 
duct as counsel for Arthur Rose, 
who was convicted and under sen- 
tence to be electrocuted for wife 
murder. 

Harmon, a few hours before 
the electrocution was to have 
taken place, took out a writ of 
error, which acted as a stay, and 
then failed to prosecute the same. 

The opinion of the court was 
that Harmon did not act in good 
faith, but took out the writ mere- 
ly to delay the electrocution. Rose 
was afterwards re-sentenced and 
electrocuted. 





NEW SUPREME COURT RULE. 


On November 2, the state Su- 
preme court promulgated a new 
rule relative to the qualification 
of candidates for admission to 
the Bar. Heretofore one of the 
requirements has been that an ap- 
plicant for a license must have 
served a regular clerkship with 
some practicing attorney of the 
court for three years, or must 
have served such clerkship for at 
least a year and six months and 
have spent another period suffi- 
cient to make three years alto- 
gether in a law school. 

Under the new rule only nine 
months in an attorney’s office is 
required, provided the applicant 
has spent at least twenty-seven 


months in a law school. Many 
candidates attend a law school for 
three years and the new rule will 
make possible the admission of 
such men in nine months after 
leaving the law school instead of 
eighteen months. 





OBITUARIES. 
JUDGE GEORGE R. GRAY. 


Judge George R. Gray, lay 
member of the Court of Errors 
and Appeals of this state, died at 
at his home in Newark, on Nov. 
4, of a complication of diseases, 
which for weeks had confined him 
to his bed. 

Judge Gray was born in New- 
ton on April 25, 1842, and has al- 
ways been a business man. When 
young he took a position with a 
hardware firm in New York city, 
and, at the beginning of the Civil 
War went to Newark and ob- 
tained a position with Wright & 
Co., manufacturers of carriage 
springs, becoming in 1869 a mem- 
ber of the firm, which was reor- 
ganized as the Passaic Spring 
Works Co. He afterward severed 
his connection with this company, 
and was vice-president of the Es- 
sex and Hudson Gas Co., and 
president of the T. B. Pedie 
Trunk Co. At the time of his 
death he was director of the Pub- 
lic Service Corporation, the Fire- 
men’s Insurance Co., and the 
Union National Bank. In 1875 he 
was city treasurer, and afterward 
a member of the Board of Assess- 
ments and Revision of Taxes. 
From 1881 to 1901 he was super- 
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‘intendent of the City Aqueduct 
Board, and then became state 
treasurer for three years. 

In March, 1903, Governor Mur- 
phy appointed him a judge of the 
Court of Errors and Appeals, and 
he was reappointed by Governor 
Fort in 1909. In politics he was 
always a Democrat. 


MR. CRAIG A. MARSH. 


Mr. Craig Adams Marsh, of 
Plainfield, died suddenly on the 
morning of November 12, after a 
hemorrhage, caused, it is sup- 
posed, by the bursting of a blood 
vessel in the lungs. Mr. Marsh 
had worked as usual the day be- 
fore, and had spent the evening in 
his library. About 5 a. m. he call- 
ed his wife and said he was bleed- 
ing, and in a few minutes, before 
a physician could be called, he 
passed away. There had been no 


premonitory symptoms to warn, 


and death is believed to have 
come as painlessly as it was sud- 
den. 

Mr. Marsh was born in Plain- 
field, December 8, 1856, and was 
the son of the late Mr. and Mrs. 
Warren Marsh. His father died 
many years ago, and his mother, 
whose exertions had educated her 
son and whose abilities were much 
above the average, died somewhat 
recently. He was graduated from 
the Plainfield High School in the 
class of 1872, and that year he en- 
tered Union College, Schenectady, 
in the sophomore class, graduat- 
ing from that institution in the 
class of 1876. While there he 
formed the acquaintance, at’ Al- 
bany, of Miss Mary Moore, a lady 
of a fine family, whom he married 
before finishing his law course. 
He studied law for a year in the 
offices of Vice-Chancellor Amzi 
Dodd and J. Hervey Ackerman, in 
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Newark. At the end of that time 
he entered the Columbia Law 
School, from which he was grad- 
uated in the class of 1879. The 
same year, at the November term, 
he was admitted to practice as an 
attorney in New Jersey. 

Immediately after his admission 
Mr. Marsh went to San Francisco, 
California, intending to make it 
his home. But after a brief time 
he decided to return to his native 
place, which he did, and ever af- 
terward he practiced at Plainfield, 
where he enjoyed, for the last 
twenty years at least, one of the 
largest practices in that section. 

At the November term, 1882, he 
was made counsellor, and by ap- 
pointment of the Chancellor he 
became master and special master 
in chancery, and bv appointment 
of the Supreme court a Supreme 
court commissioner. He always 
practiced alone, never having a 
partner, but frequently had law 
students, to whom he was most 
kind and who owe much of their 
success to his advice and personal 
influence. 

He was first appointed corpora- 
tion counsel of Plainfield in May, 
1882, by the well-known Mr. L. V. 
F. Randolph, who was_ then 
mayor, and was successively ap- 
pointed by all subsequent mayors 
to the same office, holding it at his 
death, a period of twenty-eight 
years. As such counsel he gained 
the highest possible reputation, 
saving the city thousands of dol- 
lars through his advice and being 
considered unusually well versed 
in municipal law. He would 
never accept any elective office 
and refused to consider the pro- 
position of one of our Governors 
that he be made a Justice of the 
Supreme court, although his quali- 
fications therefor were apparent. 
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Mr. Marsh was one of the ablest 
trial lawyers in New Jersey, and 
especially forceful before a jury. 
His cases were thoroughly pre- 
pared and he often succeeded in 
obtaining large verdicts when 
other attorneys believed his ef- 
forts must prove fruitless. He 
was also a strong corporation 
lawyer, and while he made no 
branch of law a specialty to the 
exclusion of others (except bank- 
ruptcy cases, to which he would 
not give attention), his advice in 
the formation and conduct of cor- 
porations was widely sought after. 

Among the many notable cases 
in which Mr. Marsh was engaged 
was that of Taylor v. the Plain- 
field Fire Department, resulting in 
the charter ofthe department being 
declared unconstitutional. (State, 
Taylor v. Smith, 21 Vr. 101). 
The department was conducted 
outside of city control, and there- 
after it was reorganized as a city 
department. Another case was 
that of J. B. Jennings v. Bishop 
Scarborough, resulting in the re- 
instatement of the pastor after be- 
ing dismissed by the bishop and 
standing committee of the state. 
(2% Vroom 402.) He was also the 
winning counsel in the celebrated 
suit of Polack v. Hudson, a 
pioneer case in the United States, 
establishing the liability of owners 
of barbed wire fences for injuries 
to animals. It was a case tried at 
the Somerset Circuit in Decem- 
ber, 1886, and Judge Magie (now 
ex-Chancellor Magie) charged the 
jury in accordance with Mr. 
Marsh’s advanced views. (10 N. J. 
L. J. 43.) The case was widely 
quoted and aided to fix the present 
law regarding it. 

A notable suit in which Mr. 
Marsh did not win in the courts, 
but achieved a result satisfactory 
to his city, was the Job Male will 
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case. While the will was not sus- 
tained, (see full report in 4 Dick- 
inson 266), through Mr. Marsh’s 
shrewd and proper advice the city 
became possessed of the public 
library which Mr. Male desired 
to have erected at the expense of 
his estate. Other successful cases 
of prominence were that of Daniel 
S. Beattv, the organ manufac- 
turer, charged with using the 
United States mails with intent to 
defraud; the famous’ Freehold 
homicide case; the Long Branch 
asphalt pavement cuses, and 
Moore v. Sheridan, resulting in 
the breaking of the will of Wil- 
liam Moore. As a drawer of wills 
and an adviser in that connection, 
and as a counsel ia contested will 
cases, he earned just repute; he 
was well known to be the ablest 
will lawyer in his county. One of 
his most recent triumphs was his 
securing an opinion in the Court 
of Chancery which denied an in- 
junction sought by the Somerville 
Water Company to prohibit the 
borough from refusing permission 
to the company to lay water pipes 
on the street. (33 N. J. L. J. 86.) 

One of the subjects entirely out- 
side of his usual line of thought 
‘vas that of properly remunerated 
teachers in the public schools. He 
valued his public school education 
more than most men, and he felt 
keenly the fact that those whose 
occupation was to train the minds 
of the young were insufficiently 
paid. At the laying of the corner- 
stone of a fine High School build- 
ing in this city a few years since, 
his address was mainly devoted to 
this theme and he was known to 
have expressed the hope that the 
time would come when he could 
give special attention to that sub- 
ject and endeavor to bring about 
a better remuneration of public 
school teachers. 














MISCELLANY. 


Mr. Marsh was a charter member 
and often director, and served on 
committees of the State Bar Asso- 
ciation. At its last meeting at At- 
lantic City he delivered an address 
at the banquet upon the toast, 
“Legal Ethics via Acts of the Leg- 
islature,” taking the ground that 
the corruption of the ballot at the 
polls and in the halls of legisla- 
tion should be fought by the Asso- 
ciation. (It was published in 33 
N. J. L. J., 239.) He had also been 
President of the Union County 
Bar Association and was active on 
the executive committee of both 
county ind state Associations. 

Mr. Marsh is survived by his 
wife. He had one child early after 
his marriage, who died in infancy. 
He had built ior himself a fine 
house, where, with his devoted 
helpmate and his library of choice 
books, he spent his evenings. He 
was a reader of the best literature 
and was engaged in reading 
Bryce’s) “American Common- 
wealth” the evening before his 
death. Lodge’s “World Classics,” 
“Greek and Roman Philosophers” 
and similar works were among 
those to which he had given re- 
cent attention. He usua ly spent 
an hour or two every evening 
upon some knottv point of law, 
and then turned for recreation to 
literature. He was a Free Mason, 
a member of the Union College 
Alumni Association and of the 
Alpha Delta Phi fraternity, but 
otherwise was not connected with 
any lodges or secret societies. 

From choice his vacations were 
always spent in Europe. Being 
fond of the sea and of life on 
the ocean liners, he would, alone 
at times, but often with his wife, 
go to the North Cape, and Ice- 
land, or to Switzerland, and al- 
ways spoke on his return of the 
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delights of the sea. Not of a 
strong constitution, he believed 


sea voyages to be the best medi- 
cine he could take, and they gave 
him new zest ior work, of which 
he was tireless. He also rode on 
horseback a great deal and habit- 
ually used the bicycle in going to 
and from his office. 

The Mayor of Plainfield, 
Charles Fisk, issued a proclama- 
tion announcing the death of Mr. 
Marsh as soon as the sad event 
became known, and in it gave him 
the highest kind of praise. 

The tuneral was held —_ his 


late residence on Nov. 15, the 
1 rel 

honorary pallbearers being Su- 
preme Court Justices bennett 
Syvckel and Allen B. Endicott; 


Circuit Judge Benjamin A. Vail; 
Union County Judge Edward S. 
Atwater; ex-Governor Foster M. 
Voorhees, Richard V. Lindabury, 
Sherrerd Depue, F. B. McDer- 
mott, former Mayor L. V. F. Ran- 


dolph, Hon. Alvah A. Clark, 
James L. Griggs, William M. 
Stillman, Orville T. Waring, 


Mayor Charles J. Fisk, Andrew J. 
Gavett, former Mayor Alexander 
Gilbert, Senator Ernest R. Acker- 
man, Edwin S. Hooley, Percy H. 
Stewart, F. H. Andrews, Thomas 
E. H. Curtis, former Mayor Wil- 
liam L. Saunders, George P. Mel- 
lick, The interment was in Hill- 
side Cemetery 
A portrait of Mr. Marsh as he 

appeared r 1896 was given in 19 
MW. J. be facing page 97. A 
newer iain is presented i in this 
number of the Journal, which de- 
lineates him just as he looked re- 
cently, when absorbed over a mat- 
ter of practice. The Bar will rec- 
ognize it as a most accurate por- 
trait. 

The resolutions of the Bar As- 
sociations will be published next 
month. 
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BOOK NOTICES. 


STREET RAILWAY RE- 
PORTS, ANOTATED. Edited 
by Melvin Bender and Harold 
J. Hinman. Vol. VI. Albany, 
N. Y.: Matthew Bender & Co., 
1910. Price, $5.00. 


This large volume, of 910 pages, 
bound in buckram, continues the 
admirable series which those who 
have to do with accident cases, 
resulting from street railways, 
or with street railways in any par- 
ticular, cannot afford to do with- 
out. 

This Vol. VI brings this set 
of reports down to date, and we 
know of no other that covers the 
same field. The type is excellent 
and the annotations are liberal. 
We notice also that, where a de- 
cision in the higher courts is brief 
and affirms an extended decision 
in the court below, the editors 
have incorporated after the affirm- 
ing opinion the full opinion of the 
court below so affirmed. For ex- 
ample, in a case in the Supreme 
court of Missouri concerning a 
municipal ordinance which gave 
consent to a lease of street rail- 
way rights, the appended opinion 
of the court below occupies some 
fifty pages in smaller type, so that 
the user of the volume is not 
obliged to hunt through the state 
reports to find all the principles 
decided in the inferior court. 

In cities, especially, it is be- 
ginning to be true that a large 
proportion of the civil suits tried 
concern street railways, and the 
much-vexed question of contribu- 
tory negligence constantly arises; 
and these volumes will help prac- 
ticing attorneys in such cases to 
ascertain what the courts have 
held on almost every class of 
street railway accidents. And not 
only are the cases reported in full, 
but, at the end of the volume, 
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about 150 pages are taken up with 

as full statements as possible of 

all cases in which complete re- 
ports can not be made. 

FORMS, RULES AND GEN- 
ERAL ORDERS IN BANK- 
RUPTCY. Collated, Revised 
and Annotated by Marshall S. 
Hagar and Thomas Alexander, 
Albany, N. Y.; Matthew Ben- 
der & Co., 1910. Price, $6.50. 


The statement of the authors is, 
that the object of this work “‘is 
primarily to furnish a complete 
working collection of forms, offi- 
cial and otherwise,” for proceed- 
ings in bankruptcy. The fact that 
some of the official forms pre- 
scribed by the Supreme court of 
the United States have been found 
inadequate, and in some cases de- 
murrable, and that they also do 
not pretend to cover more than 
a tithe of the forms which prac- 
titioners in bankruptcy are con- 
stantly called upon to use, fur- 
nishes ample ground for the pub- 
lication of this fine volume of 747 
pages. The book is necessarily 
large and its cost low consider- 
ing its valuable contents. 

There are 336 distinct forms in 
the book, besides the “General 
Orders in Bankruptcv adopted by 
the Supreme court of the United 
States” in 1898, the full Bank- 
ruptcy act, and Rules in Bank- 
ruptcy in the various District 
courts of New York, Connecticut, 
New Jersey, Pennsylvania, Mary- 
land, Ohio, Illinois, Iowa, Mis- 
souri, Louisiana, Texas, Colorado, 
Washington, California and Ore- 
gon, besides. two valuable indexes 
and a table of cases. There are 
also various annotations giving 
references to decisions. 

No lawyer who practices in 
bankruptcy can find elsewhere 
just what is here presented, and 
to such we heartily commend this 
volume. 








